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Resolution No. 25-067 By: Councilman Wolsky

RESOLUTION OF THE COUNCIL OF THE TOWNSHIP OF WEST
CALDWELL COMMITTING TO ROUND 4 PRESENT AND
PROSPECTIVE NEED AFFORDABLE HOUSING OBLIGATIONS

For the Meeting of January 21 in the Year of 2025

A RESOLUTION OF THE COUNCIL OF THE TOWNSHIP OF
WEST CALDWELL, ESSEX COUNTY, NEW JERSEY

WHEREAS, the Township has a demonstrated history of voluntary compliance as
evidenced by its Round 3 record; and

WHEREAS, pursuant to In re N.J.A.C. 5:96 and 5:97, 221 N.J. 1 (2015) (Mount Laurel
1V), on July 7, 2015, the Township of West Caldwell (hereinafter “West Caldwell” or the
“Township”) filed a Declaratory Judgment Complaint in Superior Court, Law Division seeking,
among other things, a judicial declaration that its Housing Element and Fair Share Plan (hereinafter
“Fair Share Plan™), to be amended as necessary, satisfies its “fair share” of the regional need for
Jow and moderate income housing pursuant to the “Mount Laurel doctrine;” and

WHEREAS, that culminated in a Court-approved Housing Element and Fair Share Plan
and a Final Judgment of Compliance and Repose, which precludes builder’s remedy lawsuits until
July 1, 2025; and

WHEREAS, on March 20, 2024, Governor Murphy signed into law P.L. 2024, c.2
(hereinafter “A4” or “Amended FHA”); and

WHEREAS, A4 calculates the size of the regional affordable housing need as follows
“projected household change for a 10-year round in a region shall be estimated by establishing the
household change experienced in the region between the most recent federal decennial census, and
the second-most recent federal decennial census. This household change, if positive, shall be
divided by 2.5 to estimate the number of low- and moderate-income homes needed to address low-
and moderate-income household change in the region, and to determine the regional prospective
need for a 10-year round of low- and moderate-income housing obligations...”; and

WHEREAS, this means that the regional need equates to 40% of regional household
growth; and

WHEREAS, the 1985 version of the Fair Housing Act and A4 both prohibit a result that
would compel a municipality to spend its own money on compliance; and

WHEREAS, the theory which permits a municipality to meet its obligations without
municipal subsidy is zoning for “inclusionary zoning”; and

WHEREAS, inclusionary zoning most typically requires a 15% or 20% set aside; and

WHEREAS, it is not clear how a regional need predicated upon 40% of anticipated growth
can be met with 15-20% set asides and without municipal subsidy; and

WHEREAS, this is exacerbated by the fact that certain other municipalities in the region
have an allocation of 0% of the prospective need (new construction obligation), irrespective of the
growth in that particular municipality; and

WHEREAS, A4 yields a statewide new construction obligation of over 8,400 affordable
units per year; and
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WHEREAS, this is a substantially higher annual number than was imposed by COAH in
the “Prior Round” or any iteration of its Round 3 regulations; and

WHEREAS, A4 determines the size of the regional need, but does not calculate allocation
of the need to individual municipalities; and

WHEREAS, instead, A4 required the Department of Community Affairs (“DCA”™) to
produce non-binding estimates of need on or before October 20, 2024, which it did provide on
October 18, 2024 (“DCA Report™); and

WHEREAS, the DCA Report calculates the Township’s Round 4 (2025-2035) obligations
as follows: a Present Need or Rehabilitation Obligation of 4 units and a Prospective Need or New
Construction Obligation of 272 units; and

WHEREAS, the Township accepts the conclusions in the DCA Report, except regarding
the land capacity allocation factor; and

WHEREAS, as to the Land Capacity Allocation Factor, the Township notes that the
DCA belatedly provided the data it used to establish this factor, i.e., on or about November 27,
2024 instead of by October 20, 2024; and

WHEREAS, the Township further notes that the link to the DCA GIS data that the DCA
belatedly made available to municipalities includes the following language: The land areas
identified in this dataset are based on an the best available data using publicly available data
enumerated in N.J.S.A. 52:27D-304.3c.(4) to estimate the area of developable land, within
municipal and regional boundaries, that may accommodate development. It is important to note
that the identified areas could be over or under inclusive depending on various conditions
and that municipalities are permitted to provide more detailed mappings as part of their
participation in the Affordable Housing Dispute Resolution Program." (emphasis added); and
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event that a third party challenges the calculations provided for in this Resolution (a reservation of
all litigation rights and positions, without prejudice); and

WHEREAS, in light of the above, the Mayor and Council finds that it is in the best interest

of Township to declare its obligations in accordance with this binding resolution and in accordance
with the Act and

WHEREAS, in addition to the above, the Acting Administrative Director issued Directive

#14-24, dated December 13, 2024, and made the directive available later in the week that followed;
and

WHEREAS, pursuant to Directive #14-24, a municipality seeking a certification of
compliance with the Act shall file an action “in the form of a declaratory judgment complaint . .
. within 48 hours after adoption of the municipal resolution of fair share obligations, or by February
3, 2025, whichever is sooner”; and

WHEREAS, nothing in this Resolution shall be interpreted as an acknowledgment of the
legal validity of the AOC Directive and the Township reserves any and all rights and remedies in
relation to the AOC Directive; and

WHEREAS, the Township seeks a certification of compliance with the Act and, therefore,
directs its Affordable Housing Counsel to file a declaratory relief action within 48 hours of the
adoption of this resolution; and

NOW, THEREFORE, BE IT RESOLVED on this 21* day of January, 2025, by the
Council of the Township of West Caldwell, Essex County, State of New Jersey, as follows:

1 All of the Whereas Clauses are incorporated into the operative clauses of this
resolution.
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Shelbourne at Hunterdon
53 Frontage Road, Suite 110
Hampton, New Jersey 08827
Main: 877 627 3772

Memorandum

To: Nikole Baltycki, Township Administrator, Township of West Caldwell
From: Darlene A. Green, PP, AICP

Date: January 17, 2025

Subject: Review and Findings of DCA Land Capacity Analysis GIS Data

Project No.: WCT-015B

This office serves as the Planner for the Township of West Caldwell. On March 20, 2024, the
Governor signed Bill A4, referred to as P.L. 2024, c.2. This new law modifies the Fair Housing Act,
specifically NJ.S.A. 52:27D-304.3, which concerns the methodology to determine the prospective
(Fourth Round) affordable housing obligation.

Three factors are employed to allocate the Regional Need to each applicable community - equalized
non-residential valuation, income capacity, and land capacity. NJ.S.A. 52-27D-304.3c.(4) describes
the land capacity factor and the steps to determine developable land. The law requires the use of
the “land use/land cover data” most recently published by the Department of Environmental
Protection (“DEP") as one of the analysis inputs.

P.L. 2024, c.2. tasked the Department of Community Affairs (“DCA") with calculating the Fourth
Round affordable housing obligations. DCA released a report entitled Affordable Housing Obligation
for 2025-2035 (Fourth Round) Methodology and Background (DCA Report).! This report describes
the steps taken to compute the Fourth Round Obligation. Page 15 of the report states “The datasets
mandated for use by the legislation have significant limitations in their use. The LULC data reflect a
geographic depiction of the classification system established by the U.S. Geological Survey
(Anderson Codes) and modified by DEP. Based on aerial imagery from 2020, land areas are
identified by category to reflect uses and coverages.”

P.L. 2024, c.2. also modified NJ.S.A. 52:27D-304.1 regarding requirements, specifically subsection a.
which states “Each municipality shall determine its municipal present and prospective need
obligations...and may take into consideration the calculations in the report published by the
department...”

The DCA Report was released on October 18, 2024. It was accompanied by a detailed spreadsheet
illustrating the various calculations used in determining the Fourth Round affordable housing
obligations. The spreadsheet includes a tab for each of the three allocation factors (land capacity,

T https://www.nj.gov/dca/dlps/pdf/FourthRoundCalculation_Methodology.pdf

Accelerating success.
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equalized non-residential valuation, and income capacity). However, the spreadsheet only noted an
aggregated acreage value for each town. Detailed Geographic Information Systems (“GIS") mapping
illustrating the location of the developable areas was not released until November 27, 2024. The
timing of the production of the GIS data has made this exercise more difficult and on a rushed
timeline.

Moreover, the link to the DCA GIS data?, which includes a description section includes the following
language:

"The land areas identified in this dataset are based on an the best available data using
publicly available data enumerated in N.J.S.A. 52:27D-304.3c.(4) to estimate the area
of developable land, within municipal and regional boundaries, that may
accommodate development. It is important to note that the identified areas
could be over or under inclusive depending on various conditions and that
municipalities are permitted to provide more detailed mappings as part of their
participation in the Affordable Housing Dispute Resolution Program." (emphasis
added)

This office was tasked with reviewing the detailed GIS mapping for accuracy. On or about December
2, 2024, this office downloaded the GIS data prepared by the DCA.3 The DCA data was then overlaid
with Township parcels, publicly-available environmental constraints data, and tax map information.

The DCA GIS data identifies 42 areas within the Township as developable. These areas total 32.683
acres according to the GIS data. Each area has been assigned a unique “ObjectID" or identification
number by DCA. The table attached as Exhibit A lists each area’s identification number (see column
“DCA ObjectID"), weighted acres, vacant acres, and municipal total identified by DCA.# Our office
then added a column to identify the block(s) and lot(s) each area encompasses. We then reviewed
each identified area to confirm if it was developable. To the extent an area was not objectively
developable, it was removed from the inventory. Our detailed findings for each of the 42 identified
areas is provided under “Findings/Comments”. Finally, the table contains a column labeled
“Adjusted Developable Acres” based upon the results of our area-by-area analysis.

The locations of the 42 identified areas can be viewed in the “Environmental Constraints with NJDCA
Land Capacity Analysis Results” maps attached as Exhibit B and Exhibit C.

This detailed evaluation reveals that DCA's analysis is over inclusive and only 14 of the 42 identified
areas are developable. The 14 areas encompass 9.204 acres. Therefore, the Township of West
Caldwell's developable acreage is 9.204 acres, not 32.683 acres. When this corrected acreage data is
entered into DCA’s excel spreadsheet® the Township’s Land Capacity Factor is amended from 0.61%

2 https://njdca-data-hub-njdca.hub.arcgis.com/datasets/land-capacity-analysis-for-p-1-2024-c-2/about
3 Ibid.

4 Note that the DCA GIS attribute table labels this column as “vacant acres” not developable acres.

5 https://www.nj.gov/dca/dlps/4th_Round_Numbers.shtml
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to 0.17%. The Township's Average Allocation Factor decreases from 1.33% to 1.18% and,
accordingly, West Caldwell's Fourth Round Obligation is adjusted from 272 to 242.

The below table illustrates the revisions to the allocation factors and Fourth Round Prospective
Need Obligation as a result of our analysis.

Factor/gtl‘g)sc::::(t)i':/e Need DCA Calculation Proposed Revision
Land Capacity Factor 0.61% 0.17%
Equalized Non-residential 2.22% 2.22%
Valuation Factor
Income Capacity Factor 1.15% 1.15%
Average Allocation Factor 1.33% 1.18%
Prospective Need Obligation 272 242

DCA's land capacity analysis followed the steps outlined in P.L. 2024, c.2 (N.J.S.A. 52-27D-304.3c.(4))
to determine land capacity. As described above, the base layer of information was the land use/land
cover data prepared by DEP, which is based on aerial imagery from 2020. Our review of the data for
the Township of West Caldwell reveals the following shortcomings with the GIS analysis prepared by
the DCA:

= |t fails to account for street frontage.

* Itis blind to block and lot lines and identifies portions of existing developed sites as
developable. Many of these instances occur in rear and side yard setback areas.

= |tdoes not take into account area shape and size. For example, areas as narrow as 5.8 feet
are identified as developable.

These issues are illustrated in Exhibit B and Exhibit C.

West Caldwell does not dispute the DCA's calculation for Equalized Non-residential Valuation or
Income Capacity. Thus, the Township is accepting the DCA analysis, but for the corrections to the
Land Capacity Factor described in this memorandum. Correcting the Land Capacity Factor yields a
Fourth Round Prospective Need Obligation of 242, not 272.

cc: Michael Edwards, Special Affordable Housing Counsel

\\corp.collierseng.com\corp\Clinton\Projects\U-
Z\WCT\WCT015B\Correspondence\OUT\Obligation\250117dag_Memorandum_to_Baltycki_Review_Findings_DCA_Land_Capacity_Analysis_GIS_Data.docx
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Exhibit A
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ESSEX COUNTY, NEW JERSEY

January 15, 2025

WCT015B

I Areas with slopes 15% or greater

FZ7] FEMA Special Flood Hazard Area

Non C-1 Streams
50-ft Riparian Zone
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